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ABSTRACT:
							                           
Much has already been written about secondary policies, and then promoted to horizontal and now almost on a par with the primary objective of public procurement-competition. It should be noted that European jurisprudence, followed by the Public Procurement Directives, has always limited the use of public procurement as a vehicle for the promotion of environmental, social and sustainable development policies, which has recently become increasingly emphasised with the transition from linear to circular economy. For reasons linked to the cross-cutting nature of environmental policies and the national economic connection of social policies, the former are more suited for harmonising member states' legal systems. As a result, the promotion of the social impact of public procurement is often limited to matters in which the European Union legislates -the labour field- or to the more primary dimensions of constitutionality associated with the principle of equality and Human Rights. Our reflection therefore aims to go beyond what European case law and directives enshrine and recognise, asking whether environmental policies might contribute to social sustainability as well. We will try to prove this by presenting practical examples. The cases presented, as a method, are meant to be a "proof of concept".
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RESUMEN:
						                           
Ya se ha escrito mucho sobre las políticas secundarias, luego promovidas a horizontales y ahora casi a la par con el objetivo primario de la contratación pública: la competencia.Hay que tener en cuenta que la jurisprudencia europea, seguida por las directivas de contratación pública, siempre ha limitado el uso de la contratación pública como vehículo para la promoción de políticas medioambientales, sociales y de desarrollo sostenible, lo que recientemente se ha acentuado con la transición de la economía lineal a la economía circular. Por razones vinculadas al carácter transversal de las políticas medioambientales y a la conexión económica nacional de las políticas sociales, las primeras se prestan más a la armonización de los ordenamientos jurídicos de los Estados miembros. En consecuencia, la promoción del impacto social de la contratación pública suele limitarse a las materias en las que la Unión Europea realmente legisla: el ámbito laboral. O a las dimensiones más primarias de la constitucionalidad asociadas al principio de igualdad y a los derechos humanos. Por ello, la reflexión pretende ir un paso más allá de lo que la jurisprudencia y las directivas europeas consagran y reconocen, planteándonos si las políticas medioambientales no podrían contribuir también a la sostenibilidad social. Intentaremos lograrlo presentando ejemplos prácticos. Los casos presentados, como método, pretenden ser una "prueba de concepto".
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			INTRODUCTION

			Finding a specific area for public procurement (PP hereinafter) with a social sustainability dimension is not always straightforward or obvious.
1
 Traditionally, we tend to relate social sustainability in PP to issues and areas of labour law. In fact, if we consider the European documentation on this subject, including the Directives, this is precisely the area that is the most emphasised.
2
 For example, in the European Union document "15 Frequently Asked Questions on Socially Responsible Public Procurement", the first question -"What is socially responsible public procurement (SRPP)?" refers "promoting employment opportunities and social inclusion; providing opportunities for social economy enterprises; encouraging decent work; ensuring compliance with social and labour laws".
3
 Many of these terms correspond to legal obligations of the Member States (MS hereinafter), which have already incorporated them into their legal systems.
4
 When they are expressly included in the tender documents, either as terms or conditions or as attributes of tenders, they cannot be seen as the contracting authority's own options.
5
 It is important to find room for social sustainability beyond the fulfilment of legal obligations. Only in these circumstances can we conclude that the PP tool pursues other policies, by decision of the contracting authority, in addition to seeking best value for money. Because it is only for the contracting authority to discern how that specific procedure and subsequent contract can be successful in implementing cross-cutting goals. It is possible to expect social sustainability outcomes from the application of factors linked to environmental policies and transition strategies from linear to circular economy.
6

			

			Therefore, the main questions are: Are social outcomes only attainable through resolute and specific social measures? Can Green Public Procurement (GPP hereinafter) be used as a catalyst for fostering social outcomes? Can horizontal policies have several goals?
7

			

			After a brief overlook of European's guidelines on the issue, Portuguese law will be used as an example of the separation between the two (three) paths of sustainable development policies: environmental, (circular) and social policies.

			Then, trying to answer the questions, several examples from other MS will show that these policies are intertwined and can be used from different perspectives and, thus, achieve different, yet linked impacts.
8

			

		

		
			SOCIALLY RESPONSIBLE PUBLIC PROCUREMENT

			Before entering the discussion, which, hopefully, will enable us to answer the main question and the subsequent ones, what does

			
				Socially responsible public procurement" mean? According to the European Commission, it "aims to address the impact on society of the goods, services and works bought by the public sector. It recognises that public buyers are not just interested in buying at the lowest price or best value for money, but also in ensuring that procurement achieves social benefits and prevents or mitigates adverse social impacts during the performance of the contract. [...] Social considerations can be combined with green and circular criteria and procurement of innovation for a more comprehensive approach to sustainability in public procurement.
9

				

			

			Furthermore, the same document of soft law establishes that MS must strengthen the need for implementation of social policies through the PP mechanism. It suggests a variety of instruments to be included in PP to implement social considerations and identifies social outcomes beyond mandatory labour and social rules, such as promoting fair employment opportunities and social inclusion; providing opportunities for social economy and social enterprises; promoting decent work and fair trade,
10
 and so on. However, most of these indications are related to legal or constitutional framework that bounds contracting authorities. Therefore, besides GPP's social impact, there is still room for improvement in this area regarding social impact assessment.
11

			

		

		
			CONSTITUTIONAL AND INTERNATIONAL FRAMEWORK

			Almost all MS' Constitutions foresee the right to labour, fair employment, and social inclusion.
12
 Moreover, the European Union has the same protection in the Chart of Fundamental Rights: article 15th (Professional freedom and the right to work); article 23rd (Equality between men and women must be guaranteed in all areas, including employment, labour and pay); article 31st (Fair and equitable working conditions). And the European Social Charter, from the Council of Europe, seen as the "Social Constitution of Europe".
13
 However, this very brief list allows us to conclude that the protection of labour and workers' rights is already an obligation of states bound by international treaties (even regional ones), by the EU Charter of Fundamental Rights, by the Member States and, from the outset, by their constitutions. Moreover, by internal legal norms.

			The use of PP as a tool to help implement social policies cannot be seen as a tool to implement legal obligations. The possibility to include in PP policies other than economic ones must be understood as a step forward regarding the legal labour and social obligations (like social security systems).

		

		
			THE PORTUGUESE RULE ON HORIZONTAL POLICIES

			Portugal has transposed articles 67 and 68 of Directive 2014/24/EU into only one article-article 75 of the Public Contracts Code (PCC hereinafter).
14
 The limits of using factors that could implement other policies are "linked to the subject of the contract" (n.° 1).
15
 However, the Portuguese legislator has tried to densify the term in nos. 4 and 5:

			
				4. For the purposes of paragraph 1, factors and sub-factors shall be deemed to be related to the subject matter of the contract when they are related to the works, goods or services to be executed or supplied under that contract, in any respect and at any stage of their life cycle. 5. Even if they do not form part of the material substance of the contract, factors involved in the specific process of production or supply of the works, goods or services or in a specific process in relation to another phase of its life cycle shall be deemed to be related to the subject matter of the contract.

			

			Reading the several nos. and paragraphs of article 75, the factors appear as "quality", then the "organisation, qualifications and experience of the staff responsible for executing the contract" and only then: the environmental or social sustainability of the way in which the contract is executed, in particular with regard to transport time and making the product or service available, especially in the case of perishable products, the designation of origin or geographical indication in the case of certified products, energy efficiency, especially in the supply of energy, and the use of organically produced products.

			Here, some circular factors already can be found, even though the next paragraph is dedicated to that transition: "circularity, namely the use of circular products and services, the choice of short distribution circuits, the efficient use of materials and the reduction of environmental impacts". The ecological dimension is very present. Only after all these paragraphs do more social dimensions arise, such as scientific employment, promotion of cultural activities and cultural heritage, and compliance with labour laws. For the last example, it is not within the range of contracting authority's will to comply or not with labour laws. That mention should be redrawn from the law. Concerning life-cycling cost, a circular dimension, nos. 7 and ff. establishes several dimensions and rules that deepen the environmental policy.

			Recently, the Portuguese Government has issued a Regulation-Council of Minister's Resolution n.° 132/2023, de October 25th. This Regulation, which is hierarchically inferior to the Law, has been discussed in Portugal because it sets up some mandatory factors to be followed by some of the contracting authorities.
16

			

		

		
			ILLUSTRATIVE CASES

			There are several examples of GPP where we can name social outcomes:

			a) Basque Country (Spain): linkage between environmental considerations and social ones. The primary goal of the procedure was "to address issues of plastic waste and to reduce spending on bottled water" and offer high quality drinking water at varying temperatures. Mutualia, a provider of social services and medical care, running 17 service centres in the Basque country, decided "to install water fountains connected to the public water network, offering tap water instead of buying bottled water". There were accessibility conditions in the ward criteria such the hight of the fountains and conditions to people with reduced mobility. In 2019, it was possible to conclude that Mutualia saved "an estimated EUR 17 000 annually on water for its patients, employees, and visitors". With this option, not only the use of plastic bottles were reduced (environmental outcome), but the quality factors helped the access to water by disable or people with reduced mobility.
17
 This case has clear social outcomes that are a result of environmental factors, in the public procurement procedure.

			b) Söderhamn (Sweden): create opportunities to support social enterprises: "there was a tender to purchase fresh fruit basket deliveries for employees of the municipality once or twice a week. Only social enterprises had the opportunity to take part and submit tenders for this contract, which was below the threshold for application of the Public Procurement Directives". The supplier had the opportunity to hire a person that had been long-term unemployed to deliver the fruit baskets. The cost of the baskets was fully comparable with a commercial company delivering to the private sector.
18
 Not only did this solution able EMS to enter public procurement procedures, but it also enforced labour public policies on long-term unemployment.

			c) Pesaro School (Italy): Within the managing of school buildings and construction, and the "necessity to comply with EU directives on energy efficiency", the city promoted public procurement procedures regarding buildings "friendly to the environment and people". The tender requirements on this goal were "achieving zero annual energy balance using non-renewable energy sources and specific indoor air quality standards. EU GPP criteria, national energy standards, and LEED certification were utilized to formulate these requirements". There were environmental impacts (the project enshrined a circular economy approach -"optimized sustainable building materials and technologies to reduce waste and save raw materials") but social impacts as well:

			
				an abandoned urban area [was transformed] into a communal space, which promotes social integration and inclusion. [...] the school has become a hub for community engagement, attracting families and educators, and stimulating local businesses and infrastructure development. This comprehensive revitalization has not only enriched the educational landscape but also invigorated the socio-economic fabric of the surrounding area, demonstrating a successful model for urban renewal and community development.
19

				

			

			This case is especially relevant for the "proof of concept". This is since its' primary goal was to improve school buildings environmentally, however the social outcomes were far better than expected.

			d) Dutch Custodial Institution Agency (Netherlands): the primary goal was to address the "complaints about the lack of quality, flexibility and choice in prison foods, which has generated a large quantity of food waste". However, due to the mission of the Agency, "the enforcement of sentences and custodial measures issued by Dutch courts as well as the day-to-day care and rehabilitation of detainees" could be boosted also through a better nutrition. Therefore, among other requirements, "the tenderer was instructed to describe how they can contribute to the social mission of DJI by guiding Offenders to a successful return to society". The proposals were asked address several topics: how detainees could participate in the process for nutrition, regarding the several stages being the preparation, distributions or other stage; (ii) if detainees could assist and learn how to cook (iii) if there were strategies to guide detainees to employment".
20

			

			e) Emilia Romagna's Health System (Italy): an Agency develops electronic markets and acts like a central purchasing body. "The Agency intends to pursue both environmental and social goals in its tendering procedures". Besides the requirements of promoting gender equality, eliminating payment gaps between men and women, measures to foster parenthood, it was also required to guarantee that exotic food products such as pineapples, bananas, and coffee bought abroad were produced for labour and environmental rights, it sought the supply of organic farming products and products from social agriculture. There were measures to reduce food waste and online training for staff:

			
				on the techniques and methodologies of acceptance, storage and preservation of raw materials, and on different methods of processing, cooking, preservation and portioning of meals; preparation of menus that prevent food waste, including the provision of half portions and weightings designed with nutritionists to guarantee the correct caloric intake; the provision of doggy bags to the Health System's staff for leftovers; and distribution of unadministered meals to Food Banks and charitable organisations.
21

				

			

			As we can recognise, there were multiple environmental and social impacts from this procedure.
22

			

			f) Case study of Helsinki (Finland): "In 2020, the City of Helsinki opened its Urban Environment House to agglomerate its approximately 1,500 employees in the urban environment sector into a single office building". After a detailed process of planning led by the goal of carbon neutrality, the contracting authority wanted to seek for "restaurant, cafe and catering services for the Urban Environment House that were diverse, attractive, variable and considerate of potential environmental and climate impacts". There were technical specifications, factors in award criteria and contract clauses on climate goals. The healthiness of meals and compliance with recommendations from the National Nutrition Centre were mandatory requirements and "the restaurant was required to give preference to climate and environmentally friendly ingredients and recipes". Furthermore: (i) technical specifications included a wide range of vegetarian and vegan options, identification of the origin of meat; the species of fish available in the lunch options are restricted to those not marked with a "red traffic light"; "preference for vegetables, root vegetables and fruits is given to seasonal crops"; "Leftover lunch food is sold by the restaurant at an afford able price"; "friendly packaging materials and recyclable disposable containers from renewable sources"; (ii) award criteria: "the service provider's commitment to employ two or three persons in a weak labour market position during the contract period. This includes the long-term unemployed, young people, immigrants, people with disabilities and people with partial work capacity"; several monitoring processes; assist in determining the carbon footprint of the restaurant.
23

			

			From the technical specifications to the factors in award criteria we can unfold both environmental and social policies and social impacts from environmental policies. Mainly, social concerns regarding healthy nutrition (season food, compliance with nutrition standards, vegan meals, regime of leftovers-social concerns).
24

			

			g) Case study of the cities of Stavanger, Sandnes, Sola, and Randaberg, (Norway): the city of Stavanger adopted a long-term development strategy to tackle environmental issues, diversity, public health and societal security. The procurement object was the acquisition of medical consumables "to serve a variety of institutions such as nursing homes, health and welfare centres, emergency rooms, housing associations, care homes, children's care homes, home nursing and others". Concerning the award criteria, "tenderers must have an environmental management system in place" and they "had to demonstrate that they had at least a 'basic' ethical approach to trace and assess risks along the supply chain (minimum level of due diligence)". Besides the compliance with OECD's Due Diligence Guidance for Responsible Business Conduct, it should "identify and assess adverse impacts in operations, supply chains and business relationships", and focus on traceability. According to present knowledge, "disposable medical gloves are classified as presenting a high-risk of violations of workers' and human rights with regard to assembly/manufacturing, components". Through this procedure, the city of Stavanger strongly believes "that traceability is key to identifying and assessing adverse impact on human rights he supply chain".
25
,
26

			

			h) Case study of the municipality of Rincón de la Victoria (Spain): the city wanted to acquire services to maintain public spaces, embodying both environmental and social concerns. The public procedure had the MEAT criteria. There were several environmental and social factors:

			
				Vehicles and machinery; technological improvements and innovations aimed at reducing environmental impact, use of alternative fuels, reduction of noise and pollutant emissions (2 points); materials and chemical products to be used in the execution of the contract: taking into account their contribution to sustainability, longer useful life, less need for conservation, manufacturing process respectful of the environment, etc. (1 point); processes: design of contractual processes in accordance with environmental criteria (minimisation of fuel and electricity consumption, greenhouse effect and optimisation of resources of all types) (1 point); Impact: minimisation of the impact of the service on the environment and urban landscape (up to 1 point); planning of training programmes for staff assigned to the service (1 point); collaboration and work plan with Special Employment Centres, whose focus is to provide workers with disabilities with remunerative employment and to facilitate their access to the labour market (1 point); prevention, occupational health and safety measures to be applied (0,5 points); measures to reconcile work and family life (0,5 points); measures for equality between men and women (0,5 points); Integration of persons with disabilities, disadvantaged people, or members of vulnerable groups (0,5 points).

			

			Not to mention the public space recuperation and the social impacts: more interconnection in the community, more quality air and health.
27

			

			i) Environment and Resources Authority (Malta): the Environment and Resources Authority of Malta launched a public procurement for green cleaning services in 2019. There was a National Plan that required that all public contracts under the Directives should include green factors in this subject. The Authority had been trying to apply a combination of environment and social criteria. One of the factors was ecolabels as proof of several information: "For each product offered, a list of all substances contained in a quantity that exceed 0,01 % by weight of the final product, together with their Chemical Abstracts Service (CAS)-Number 3 (where available) and any risk phrases with which they are classified; The name and function of all biocides. For all biocides classified as R50/53 or R51/53" some information was mandatory; "total quantity of elementary phosphorus; the total quantity of phosphates per wash". There were forbidden a certain type of ingredients on Phosphorus and biocides. There were also social clauses about written contracts and wages paid by credit transfer. There was also required to meet some health and safety features such as safe working environment ("e.g. via provision of appropriate signage for wet floors, provision of necessary implements such as gloves, etc."); "to include measures taken to ensure safety, for example, provision of harnesses, adequate equipment enabling reaching of windows located at high floors from a lower one, etc.".
28

			

			Besides the labour clauses, we would say that all the environmental factors, alongside the ecological concerns and impacts, also had social impacts on the health of buildings' workers and users where the cleaning services were provided. Thus, once more, this example proves the close relationship between environment and social impacts.

		

		
			CONCLUSION

			There are three key points to underline as a conclusion:

			
				

	
						The social impacts of PP are more difficult to implement than the environmental one due to the different context of the two policies.

					

	
						Social policies, as horizontal policies to be pursued by PP, cannot resume to the legal obligations, in labour law.

					

	
						There are already several examples where the connection between environmental and social impacts are perceived by contracting authorities and put into action.

					

	
						There is room for improvement regarding PP with social impact.

					



			

			Therefore, the answer to the question is: yes, GPP can contribute to social sustainability; no, social outcomes are not only attainable through adamant and specific social measures; yes, horizontal policies can have several goals.
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